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Lafayette, Ayers, & Whitlock, PLC is a full-service creditor’s rights firm.  
While many attorneys do “collections”, few attorneys have the trained 
expertise and staff to represent creditors in all four areas of Creditor’s 
Rights—Collections, Bankruptcy, Real Estate and Foreclosure.  We do, and, 
we represent credit unions, banks, loan companies, homeowner associations, 
doctor’s offices, landlords, small businesses and individuals.  In Creditor 
News we will explore all four areas of Creditor’s Rights. 
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A Newsletter for individuals and businesses concerned with Creditor’s Rights 

Creditor News is in its 29th year of publication  WOW 

Last month we began a review of The Equal Opportunity Credit Act. This 
month we will look at many potential defenses that have been raised by lenders; 
listed below are those which have been cited most frequently. 

1. Voluntary signatures are okay.  Although a spouse cannot be required to co-
sign a note, voluntary signatures are okay.  Thus, the lender can win if it can show 
that the spouse's signature was voluntary. 

2. One spouse was not enough.  A lender can argue that the applicant's spouse 
did not satisfy it's credit criteria all alone, and the other spouse's assets figured into 
his loan decision, which is why the other spouse's signature was required. 

3. Both spouses are principals.  If both spouses are principals in a business, the 
lender can argue that it required both of their signatures because of their business 
relationship rather than their marital status. 

4. Pre-1986 guarantors.  ECOA regulations were expanded to include 
guarantors as of October 1, 1986.  Courts have been split as to whether they apply 
to guarantors if a bank violated the Act before that date but renewed the note after 
it. 

5. Good Faith.  A lender is not liable if it acted in good faith compliance with 
the Federal Reserve Board's  "official staff interpretation" of the ECOA, which can 
be found at 12 C.F.R. §202. 

(Continued on page 2) 
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Happy  
Thanksgiving! 

Creditor's Rights – It is my Focus ! 

     Creditors hear too much about debtors' rights - creditors need to fight back!  Bankruptcy laws 
are primarily drawn to protect debtors.  The Fair Debt Collection Practices Act also protects 
debtors, and limits creditors' activity.  Both laws prescribe punishments for violations. 
     I believe that creditors deserve due process and consideration.  I work hard to protect our 
clients' rights through collection activities, civil litigation, and bankruptcy practice.  To be 
competitive, I offer retainer plans and several fee options.  To be accessibl, I promise prompt 
and consistent communication. 
     I would greatly appreciate the opportunity to meet with any prospective client to review your 
needs and services.  Please schedule your appointment by calling me at (804) 545-6251. Eddie 

Creditor's Rights – It is my Focus ! 
     Creditors hear too much about debtors' rights - creditors need to fight back!  
Bankruptcy laws are primarily drawn to protect debtors.  The Fair Debt Collection 
Practices Act also protects debtors, and limits creditors' activity.  Both laws prescribe 
punishments for violations. 
     I believe that creditors deserve due process and consideration.  I work hard to protect 
our clients' rights through collection activities, civil litigation, and bankruptcy practice.  
To be competitive, I offer retainer plans and 
several fee options. To be accessible, I 
promise prompt and consistent 
communication. 
     I would greatly appreciate the opportunity to 
meet with any prospective client to review your 
needs and services.  Please schedule your 
appointment by calling me at (804) 545-6251. 
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Equal Opportunity Credit Act—Part 2, Continued from Page 1 

LAW REVIEW OF THE MONTH: 
Estate Planning 

The firm has extensive experience in estate planning.  We welcome the opportunity to discuss 
wills, trusts, living wills (Declarations for Natural Death) and other planning matters. 

In the case of In Re: James H. Harris the United States Bankruptcy Court for the Eastern District of Virginia 
showed a willingness to assist creditors in clear abuse cases.  In Harris Judge Tice determined that a debt which 
resulted from the debtor's conversion of a stolen Mack Truck was exempt from discharge pursuant to the 
Bankruptcy Code, and determined that the amount of damages excepted from discharge was $11,620.47.  The 
Bankruptcy Court also entered a money judgment for the creditor in that excepted amount, even though at least 
one Federal District Court has held that a Bankruptcy Court does not have jurisdiction to enter a money judgment 
in a Bankruptcy Code §523 proceeding. 

Judge Tice stated that every determination by a Bankruptcy Court of the validity of a claim is a determination 
(Continued on page 3) 

Ted’s Tips 
When giving us your delinquent accounts, always include a social security number, birth date, and other 

identifying information that could be helpful for Skiptracing.  

The City of Richmond Circuit Court denied an ECOA defense pled by a wife who had signed a broad release 
when the loan was refinanced.  The case was Richmond Lotco L.P. v. Perrowville Dev. Corp. 

 In Perrowville the lender obtained a guaranty and general release  of claims from four directors of a real 
estate development company and their wives.  The release was included in the modification of an existing loan 
that the lender had purchased from the Resolution Trust Corp. after the original lender, a bank, went into 
receivership.  The release stated that the borrowers and guarantors would release the note holders "from any and 
all claims, losses, liabilities, causes of action of any king whatsoever, if any, whether existing or contingent, 
known or unknown, matured or unmatured, that the borrowers or guarantors may now have or have had in 
whatever capacity against the noteholder...". 

When the successor lender brought a collection suit under the modification, the wives claimed that they were 
not involved in the business and that their guaranties had been required solely as a result of their marital status, in 
violation of the ECOA.  The wives argued that the ECOA gave them both a defense to the collection action and a 
counterclaim against the lender.  The lender argued that the release was part of the consideration that the lender 
received for continuing to finance the development project under the modification.  The Court ruled in favor of 
the lender, stating that the modification agreement did not constitute a violation of the ECOA and that therefore 
the wives could not pursue either a defense or a counterclaim. 

The litigation that has arisen gives good cause to review lending policies for ECOA compliance.  Please call 
me at 545-6250 if you have any questions.  Eddie. 
Bankruptcy 

Dischargeability - Money Judgment 

EMPLOYEE OF THE MONTH: 
Cindy Blaylock 

Cindy Blaylock has been with the firm since 1995.  Among other tasks, 
Cindy prepares real estate deeds and assists with closings.  Cindy 
enjoys working at Lafayette, Ayers & Whitlock because our clients are 
good to work with and each day holds new challenges.  Outside the 
office she enjoys spending time with family and friends. 
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Real Estate 

Homeowner Associations – Damages Caused by Common Area Tree 
Townes at Grand Oaks Townhouse Association, Inc. v. Baxter  is a case from Richmond Circuit Court that 

illustrates the importance of carefully drafted HOA agreements. The HOA sought to recover expenses for 
removing a tree that fell from common area onto a homeowner’s condo. The Richmond Circuit Court held that 
the HOA agreement did not exempt the HOA from paying removal costs because a portion of the tree 
remained on the common area. The court noted that there was no Virginia authority for these facts, but stated 
that the Supreme Court of Virginia ruled that in cases of fallen trees between adjoining properties in the 
absence of negligence, there is no liability for property damages on the landowner from where the tree fell. 
However, the HOA agreement is a contract that created the obligation for the HOA. The agreement had a 
provision requiring the HOA to maintain and replace trees, and another provision exempting the HOA from 
liability to an owner for repairing or replacing any portion of the lot or the improvements provided the 
homeowner has insurance as required by the agreement. The HOA relied on the first provision, but the court 
determined that that reliance was misplaced as it did not cover this situation. The HOA relied on the second 
provision because the homeowner did not have the required insurance for “the structure of each lot”, but only 
insurance for the inside of the home. However, the court heard evidence from the homeowner that he 
understood the language to only require internal insurance. The court noted three primary reasons for holding 
for the homeowner:  
(1) “Removal of the tree from the lot is not a repair or replacement, but merely something necessary before the 
physical work of restoration of the damaged structure can begin.”  
(2) “The exemption from liability applies when the homeowner has "fire and extended coverage insurance" 
with applicable coverage. Considering the varying types of insurance that the market may provide, there is no 
evidence that the insurance required under the contract terminology must cover trees removal. Whether such a 
policy would is left to speculation.” 
(3) “The tree removal would necessarily involve removal of a portion of the tree from the common area as 

well as from Defendant's lot and home. I question whether, in any event, the total removal cost should be 
assigned to the defendant rather than some prorated amount.” 
It is important to ensure that HOA agreements include provisions that would govern a broad spectrum of 

(Continued on page 4) 

QUESTIONS AND ANSWERS: 

Please feel free to let me know if there are topics that  
you would like to address. ON THE LIST

If you have not already done so, and if you would like to continue 
receiving Creditor News, free of charge, please call me at 545-6251  email 
me at ewhitlock@lawplc.com, or complete the form adjacent and mail it to 
me at Lafayette, Ayers & Whitlock, PLC, CrossRidge Professional Park, 
10160 Staples Mill Road, Suite 105, Glen Allen, Virginia 23060.  Please 
let me know whether you would prefer to have a mailed copy or an 
emailed copy. 
Copies of previous Editions of Creditor News are available by calling 
Eddie at (804) 545-6251 or emailing at ewhitlock@lawplc.com. 

Name__________________________________ 
Title_____________Company______________ 
Address________________________________ 
City_____________State_______Zip________ 
Telephone______________Fax_____________ 
Email__________________________________ 

Also, visit me on The Web:  

http://www.linkedin.com/in/edwardswhitlockiii  http://facebook.com/edward.s.whitlock.iii  

http://twitter.com/EdwardWhitlock3 
http://lawplc.com 

http://edwardswhitlocklawplc.blogspot.com/ 

Dischargeability - Money Judgment, Continued from Page 2 

of whether a creditor is entitled to monetary damages from the debtor.  The issues raised regarding the validity or 
existence or amount of a debt are inextricably interwoven with the determination of dischargeability, and are 
therefore within the equitable jurisdiction of the Bankruptcy Court. 
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NEXT ISSUE - FROM ME TO YOU: 

 

Acceleration of Demand Notes 
Retention of Collateral in Chapter 7 Cases 

Docketing Judgments to Secure an Interest in Real Estate 
Deed in lieu of Foreclosure 

“MILES” 
THE LEGAL BEAGLE 

AND  

Foreclosure  
Foreclosure Sale Deficiency Actions 

Question:  Once a borrower is in default, can he “reinstate the loan”, or, “cure the default” and stop the 
foreclosure sale?   

Answer:  yes.  In general, most deeds of trust contain language that allows a borrower the opportunity to 
reinstate, or cure, the loan after the due date set out in the note.  If the deed of trust contains this language, the 
note cannot be placed into default and accelerated until the cure period has expired.  Government loans such as 
Fannie Mae and Freddie Mac have very specific requirements.  In fact, a borrower can always cure a monetary 
default and stop a foreclosure up to the time of sale by paying in full, in good funds, the deficient amount, 
including all costs of the sale.  

CREDITOR NEWS© 2021.  This newsletter is prepared and published by Edward S. Whitlock, III, Esquire, and is provided free of charge.  The 
information contained in this Newsletter is general in nature.  It is intended to be helpful but does not, and is not meant to, replace consultation with an 
attorney in connection with a legal problem.  Readers needing legal advice should retain competent legal counsel. 

Homeowner Associations—Damages Caused by Common Area Tree, Continued from Page 3 

potential issues and disputes. The law firm of Lafayette, Ayers & Whitlock, PLC has experience in drafting, 
reviewing, and amending HOA documents, as well as, representing HOAs in court.  


