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Lafayette, Ayers, & Whitlock, PLC is a full-service creditor’s rights firm.  
While many attorneys do “collections”, few attorneys have the trained 
expertise and staff to represent creditors in all four areas of Creditor’s 
Rights—Collections, Bankruptcy, Real Estate and Foreclosure.  We do, and, 
we represent credit unions, banks, loan companies, homeowner associations, 
doctor’s offices, landlords, small businesses and individuals.  In Creditor 
News we will explore all four areas of Creditor’s Rights. 
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A Newsletter for individuals and businesses concerned with Creditor’s Rights 

Creditor News is in its 30th year of publication  WOW 

The Richmond Circuit Court, in the case of Chevy Chase Savings Bank v. 
Strong, ruled that a husband who was only an “authorized user” on a bank credit 
card issued to his wife was not liable to the bank for a $5,024 cash advance 
check he wrote on the credit card; only the wife was liable.  

In Virginia Code §11-31, Virginia has codified the rule that use by an 
authorized agent of a cardholder shall be the equivalent of use by the cardholder.  
That rule, however, does not address the question of the liability of the agent.  
The court reasoned that while it does not appear that any Virginia Court has 
addressed the issue, the language used in the statute and case law from other 
jurisdictions led the Court to believe that the issue was governed by agency law. 

The Court stated that it was well established in Virginia that when an agent 
contracts for a disclosed principal, credit is extended to the principal, and the 
benefits of the contract are accepted by the principal, there is no personal 
liability on the agent.  In this case, the bank was well aware that the principal 
was the wife.  It extended credit to her based on her application for a card.  They 
were aware that no contract was ever made with husband individually and, 
therefore, they knew that he was simply an authorized agent. 

The Court found that there was no indication in this case that husband 
exceeded his authority in executing the check against the account, or that he 
agreed to be personally liable for any debt incurred on his wife’s account.  
Accordingly, the court ruled that the liability for the debts belonged only to wife.  
The court ruled that the husband was not liable for any portion of the outstanding 
balance, including the amount of the check that he personally wrote. 
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Happy  
Summer! 

Creditor's Rights – It is my Focus ! 
     Creditors hear too much about debtors' rights - creditors need to fight back!  
Bankruptcy laws are primarily drawn to protect debtors.  The Fair Debt Collection 
Practices Act also protects debtors, and limits creditors' activity.  Both laws prescribe 
punishments for violations. 
     I believe that creditors deserve due process and consideration.  I work hard to protect 
our clients' rights through collection activities, civil 
litigation, and bankruptcy practice.  To be competitive, I 
offer retainer plans and several fee options. To be 
accessible, I promise prompt and consistent 
communication. 
     I would greatly appreciate the opportunity to meet with 
any prospective client to review your needs and services.  
Please schedule your appointment by calling me at (804) 545-
6251. 
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Bankruptcy 

 "Tools of the Trade" Exemption 

LAW REVIEW OF THE MONTH: 
ESTATE PLANNING 

The firm has extensive experience in estate planning.  We welcome the opportunity to discuss 
wills, trusts, living wills (Declarations for Natural Death) and other planning matters. 

Ted’s Tips 

Court records can be used to find addresses if there are recent judgments against the debtor.  

Virginia Code §34-26, the "Poor Debtor's Exemption" section, allows a debtor to claim tools used in the 
course of his trade or occupation and keep them from creditors in bankruptcy cases.  This exemption also applies 
to collection cases, as the debtor may use this exemption to prohibit post judgment collection by execution on the 
asset.   

In the case of Monticello Arcade L. P. v. Lyall, the United States Bankruptcy Court at Newport News 
reviewed §34-26 in regard to an architect's Acura automobile.  The Bankruptcy Court denied the exemption based 
upon the classification of the car as a "luxury" car.  The Appeals Court reversed and remanded the case with 
instructions that the Bankruptcy Court focus not upon whether the car is a "luxury" car, but upon whether the car 
is an "absolute requirement for [debtor] to efficiently and competently perform his work as an architect."  Upon 
the Bankruptcy Court’s review, the Court ruled that the architect had demonstrated with his daily calendar and his 
testimony that the car was used to visit clients, job sites and government offices. The debtor was a self-employed 
architect in Hampton Roads, had practiced architecture on his own for six years as owner an president of his 
company.  The debtor testified that although he used the vehicle to commute to and from work, the vast majority 
of the time he used the vehicle for non-commuting business purposes.  The debtor also testified that he had to visit 
job sites in order to interpret plans and in order to understand the scope of the project.  The Court noted that there 
was no evidence that there were alternate means of transportation available for the debtor to accomplish these 
requirements.  Accordingly, the Court, this time around, found that the vehicle was "necessary", and therefor was 
exempt under Virginia Code §34-26(7). 

In the case of White v. Central Fidelity Bank the United States Bankruptcy Court at Roanoke, Virginia, 
reviewed the language of Virginia Code §34-26 and held that the plain meaning is that property which is 
"necessary for use in the course of the householder's occupation or trade" qualifies as a "tool" for purposes of 
exemption.  In White the Court noted that in regard to automobiles, the particular facts surrounding the occupation 
and the necessity of the automobile must be examined.  In White, the debtor had both a day and an evening job as 
a nursing assistant providing home health care in patients' homes, and whose employment contract required that 
she have an auto as a condition of her employment.  Based upon these facts, proof that the creditor's lien was a 
nonpossessory, non-purchase money lien, and the fact that the creditor's lien impaired the debtor's exemption, the 
Court held that the lien was avoidable under Bankruptcy Code §522(f). 

In the civil/collection case of Hunn v. Zettel the Fairfax County Circuit Court had occasion to review a 
debtor's claim for an exemption for his BMW car as a "tool of the trade".  Unlike the evidence obtained in Lyall 
which demonstrated the "absolute requirement", in Zettel, no such evidence was presented.  Accordingly, the 
Court denied the debtor's exemption claim in Zettel. 
     Looking at another case involving tools of the trade, the United States Bankruptcy Court at Newport News, in 

(Continued on page 3) 

EMPLOYEE OF THE MONTH: 
Savannah Holloman 

 
Savannah Holloman joined the firm in November of 2020. She currently 
focuses on skip tracing. Savannah enjoys working on the Creditor’s Rights 
team at Lafayette, Ayers & Whitlock, PLC because it is never boring, and 
she gets to learn something new every day. Outside the office she enjoys 
going to the beach and spending time with family and friends. 
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Real Estate 

Using Lis Pendens to Secure an Interest in Real Estate 

In recent editions of Creditor News we have been discussing the benefits of using real estate to improve 
creditors’ positions.  As I have emphasized, properly securing debts through real estate could make the 
difference between collecting the funds and incurring a loss.  In this edition, we will review the benefits of 
using lis pendens in litigation cases to aid in the collection of your debt. 

A lis pendens is a legal memorandum which places parties on notice that litigation is pending which affects 
the title or ownership of real estate.  The lis pendens is filed in the circuit court of the county or city in which 
real estate lies. 

Virginia Code §8.01-268 B states that “No memorandum of lis pendens shall be filed unless the action on 
which the lis pendens is based seeks to establish an interest by the filing party in the real property described in 
the memorandum…”. 

Virginia Code § 8.01-268 A provides that a lis pendens does not affect a subsequent bona fide purchaser of 
real estate for valuable consideration until actual notice of such lis pendens is properly filed with the required 
information.  Requirements include: the title of the cause, the general object thereof, the court wherein it is 
pending, the amount of the claim asserted, a description of the property, the name of the person whose estate is 

(Continued on page 4) 

QUESTIONS AND ANSWERS: 

Please feel free to let me know if there are topics that  
you would like to address. 

If you have not already done so, and if you would
like to continue receiving CREDITOR NEWS, free of 
charge, please complete the form below and send it to
Edward S. Whitlock, III, Esquire, Dankos, Gordon &
Whitlock, P.C., 1360 E. Parham Road, Richmond,
Virginia 23228, or call (804) 262-8000 or  e-mail Eddie
at ewhitloc@dgw-law.com.
Name                                                                                

Title                           Company                                        

Address                                                                             

City                    State              Zip                                   

Telephone Number _____________________________

ON THE LIST

If you have not already done so, and if you would like to continue 
receiving Creditor News, free of charge, please call me at 545-6251  email 
me at ewhitlock@lawplc.com, or complete the form adjacent and mail it to 
me at Lafayette, Ayers & Whitlock, PLC, CrossRidge Professional Park, 
10160 Staples Mill Road, Suite 105, Glen Allen, Virginia 23060.  Please 
let me know whether you would prefer to have a mailed copy or an 
emailed copy. 
Copies of previous Editions of Creditor News are available by calling 
Eddie at (804) 545-6251 or emailing at ewhitlock@lawplc.com. 

Name__________________________________ 

Title_____________Company______________ 

Address________________________________ 

City_____________State_______Zip________ 

Telephone______________Fax_____________ 

Email__________________________________ 

Also, visit me on The Web:  

http://www.linkedin.com/in/edwardswhitlockiii  http://facebook.com/edward.s.whitlock.iii  

http://twitter.com/EdwardWhitlock3 

http://lawplc.com 

http://edwardswhitlocklawplc.blogspot.com/ 

the case of In re Aldrich, upheld the debtors' motion to exempt various items of property, including an inoperable 
photo enlarger and two photo processors, as "tools of the trade" under Virginia Code §34-26.  The Court 
concluded that these items were exempt under Virginia Code §34-26 and under Bankruptcy Code §522.  The 
Court in Aldrich stated that it reached its conclusion from the plain meaning of Virginia Code §34-26, and from 
the obvious intention of the Virginia legislature, which substantially broadened the scope of the relevant  
definitions when it amended Virginia Code §34-26 in 1990.  The Court in Aldrich found from the unrebutted 
testimony that the photo processing equipment was necessary for use in the debtors' occupation involving the 
family photo processing lab.  There was no doubt that the debtors had been in the photo processing business for 
some time and, in the case of the husband, almost continuously since his retirement from the Air Force.  It was 
likewise absolutely clear from the evidence that the wife was engaged in the photo processing business of a third 
party at the time of the filing of the petition, and that she too awaited the startup of the family business in order to 
utilize the exempted tools of the trade, which she was currently utilizing on a part-time basis.  Therefore the Court 
found that both debtors were, or intended to be engaged, in an occupation and trade at the time of the filing of the 
petition.  The Court found it to be sufficient that the husband had the intention of returning to his occupation as a 
photo processor at the time of the bankruptcy filing, even though he had been precluded from doing so by the 
contractual relationship with the objecting creditor, who bought out the debtor's earlier photo processing business 
and implemented a non compete agreement. 

"Tools of the Trade" Exemption, Continued from Page 2 
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NEXT ISSUE - FROM ME TO YOU: 

Child Support Exemption for Garnishment 
Sanctions on Improper Fair Debt Claim 

Lien Avoidance Case Review: Judicial Liens 
Using Mechanic’s Liens to Secure an Interest in Real Estate 

   Trustees in Foreclosure “MILES” 
THE LEgaL bEagLE 

aNd  

It all starts with the deed of trust.  The deed of trust is the primary method of acquiring a lien against real 
estate in Virginia.  With a deed of trust, the owner of the real estate conveys legal title to a trustee, in trust, to 
secure the noteholder’s indebtedness.  A deed of trust establishes a lien on the subject real estate upon 
execution by the grantor and recordation in the land records of the Circuit Court for the jurisdiction (County or 
City) in which the property is located.  While recording the deed of trust is not essential to the validity of the 
deed of trust between the parties, an unrecorded deed of trust does not establish a lien on the subject real estate 
as to other creditors and purchasers of the grantor.  An unrecorded deed of trust will not provide the 
beneficiary of the deed of trust with a priority position against other creditors with recorded liens, even if they 
are subsequent in time.  

intended to be affected thereby. 
We have experienced attorneys and staff who can examine title, file lis pendens, and litigate to enforce the 

same. 

Foreclosure 

Deeds of Trust 

CREDITOR NEWS© 2022.  This newsletter is prepared and published by Edward S. Whitlock, III, Esquire, and is provided free of charge.  The 
information contained in this Newsletter is general in nature.  It is intended to be helpful but does not, and is not meant to, replace consultation with an 
attorney in connection with a legal problem.  Readers needing legal advice should retain competent legal counsel. 

Using Lis Pendens to Secure an Interest in Real Estate, Continued from Page 3 


